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REPORT, 


The committee on the judiciary, who, by resolution of the as- 
sembly, were required to report their opinion whether the legisla- 
ture could, by legislative enactment, authorize and empower towns, 
counties, cities and villages to contract debts, or loan their credit 
in aid of the construction of railroads, or other works of internal . 
improvements, so a3 to make liable to taxation the property of 
such of the inhabitants as were in a minority; and opposed to the 
creation of the debt, or to loaning such credit, have considered . 
the same, and have given thereto as much time as was consistent 
with other duties devolying upon them, and a majority have in- 
structed me to submit the following 


REPORT: 


Section ten of article eight, of the Constitution of this State, ig 
as follows: “The State shall never contract any debt for works. 
of internal improvement, or be a party in carrying on such works; 
but whenever grants of land, or other property, shall have been 
made to the State, especially dedicated by the grant to particular 
works of internal improvement, the State may carry on such par- 
ticular works.” 


No other portion of the constitution need at present be exam- 
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ined, as this comes to the point, and is moreover the only section 
in which mention is made of works of internal improvement in 
connection with the power of the State to contract debts therefor, 
or to become a party in carrying on such works. It must be ob- 
vious to every mind that the State, as such, is absolutely prohibi- 
ted contracting debts for works of the kind mentioned, and that 
she is also prohibited hecoming a party in carrying on such works, 
unless there shall have been made grants as mentioned in the sec- 
tion above noted. Itis contended that towns, cities and counties can 
not contract debts, so that those who were opposed to the making 
of the contract and being in the minority, will be bound thereby. 
The reason given is, that the State cannot authorize particular 
parts thereof, to do an act wuich she, as a whole, cannot lawfully 
do because prohibited. This: might be answered by saying that 
contracting a debt is not a legislative act, being a party in carrying 
on works of a particular kind is not legislative. The constitution 
prohibits the State from doing certain acts not legislative, and such 
acts being prohibited, cannot be authorized by legislation. This 
inhibition is not upon legislative power, except to particular things 
in connection with the State acting as sovereignty. It by no means 
follows that because the State as such cannot contract a debt fora 
particular purpose, or for any purpose whatever, that she cannot 
through the legislature, authorize or empower an individual, or a 
collective number of its citizens—integral parts thereof, to contract 
a debt for a purpose, and as to which she is prohibited. 


If the inhibition imposed upon the State does have the effect 
just hinted at, then it is clear that the legislature cannot authorize 
one, or any greater number of the inhabitants of the State, as a 
body corporate or otherwise to contract a debt for works of inter- 
nal improvement, or become a party in carrying on such works. 
The result would be that the citizens of this State must have sufli- 
cient money on hand to build any desired road, or not engage in 
the enterprise. Ifno Croesus could be found in the State, ñen in- 
dividuals of other states and countries must build all such roads, 
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or we must go without them until some Mellancthon makes a grant 
of property to the State specially dedicated to the particular enter- 
prises. Ifthe State is thus powerless nearly, if not every railroad 
charter is unconstitutional so far-as, by language therein, the com- 
panies are authorized to “borrow money.” The obvious reason 
is, that money cannot well be borrowed without contracting a debt. 
Is the debt or contract of an individual—of a corporation, created 
by the legislature of this State—of a town, village, city or county 
in the State, a debt or contrac of this State? Certainly uot; or if 
so, it must be for the reason that such individual, corporation, 
town, city, &., are integral parts of the State as a whole; and if 
so, the State can levy a tax upon the entire taxable property with- 
in its limits, for the purpose of discharging a debt created by the 
ruinous and bankrupting policy which the officers of a particular 
city or county may see fit to pursue, to the great injury, if not pe- 
cuniary ruin. of the property holders of other parts of the State, 
where prudence and economy are observed. The power so to do 
is expressly given to the legislature, (so be that such debt is a debt 
of the State.) “The legislature shall provide for an annual tax 
sufficient to defray the estimated expenses of the State for each 
year ; and whenever the expenses of any year shall exceed the in- 
coma, the legislature shall provide for levying a tax for the ensu- 
ing year sufficient, with other sources of income, to pay the defi- 
ciency a3 well as the estimated expenses of such ensuing year.” — 
Sec. 5, Art, 8, Const. The idea that the debt, or act of a city or 
county is the debt, or act of an entire State is equivalent to a de- 
claration that the dzmb of a tree čs the entire tree ; or that one hun- 
dred thousand men living within ten miles square in the State, are 
four hundred thousand scattered throughout its territorial limits. 


It is thought that no person who has any correct ideas of civil 
government will deny the fact that the legislature of this State 
have the power to organize towns and counties and declare that 
they shall be bodies corporate and politic, and that as such they 
may do certain acts, and determine how, at what time, by or 
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through whom such acts may be done, and what shall be the legal 
effect of such act when done. l 


These things must be admitted, or towns and counties as such, 
can do no act whatever. In other words, if the legislature cannot 
create towns and counties and authorize them as such to do any 
act whatever, then all acts by them heretofore done, under laws 
supposed to be valid, are absolutely void. 


If on the other hand the legislature can create towns and coun- 
ties and make them bodies corporate, with power as such, to do 
some acts by or through certain officers or persons, then it follows 
that such bodies corporate may be empowered by the legislature 
to do any act not prohibited by the Constitution of this State or of 
the United States. 


It is quite evident there is no provision in either of these Con- 
stitutions prohibiting the legislature from authorizing towns and. 
counties to make contracts and incur liabilities, in law binding 
upon all the inhabitants thereof; and that such contracts may be 
made, and such liabilities incurred by the act of particular per- 
sons, or officers, or even by asingle individual acting on behalf of 
such town, city or county. This might be done although a major- 
ity of the inhabitants of the particular town, city or county, were 
opposed to the doing of such act. The consequence is, that the 
act would be none the less obligatory upon a7} because a minority 
were opposed to the so doing and had made known their opinion 
by their votes. It then seems clear that the legislature may em- 
power a town or county to loan its credit, to contract a debt, or to 
issue its bonds for any purpose deemed proper by the legislature; 
and that the same may be done by the officers of the town or coun- 
ty, as its agents, if in their discretion they should think fit. This 
doctrine rests to some extent at least upon the principle almost 
universally acknowledged to be correct—that is, that a board of 
directors of an association formed by the voluntary act of indivi- 
duals, may, by their acts bind all the members thereof. 
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Can any one put his finger upon any ‘portion of éithér of the 
Constitutions named which contains a'declaration that no town or 
county shall have the power to contract any “debt for a purpose 
specified, or not specified, or that no such body shall ever become 
a stockholder in any railroad or other company, or issue its bonds, 
or in any manner loan its credit in aid of works of internal i im- 
provement, or that the legislature shall never authorize or empow- 
er any town or county to do any such acts, or can language tanta- 
. mount thereto be found? Certainly not. 


It then follows that the legislature—that body which is consti- 
tuted—or rather hat body which is inherently the sole judge of 
what, and as to what, such communities of men or bodies corporate 
shall have power to do—that the exercise of such legislative pow- 
er is only limited or circumscribed by legislative judgment, and 
that in the exercise of that jndgment the legislature may authorize 
any town or county to do any such act whenever it chooses—at 
such time and in such manner as legislative judgment dictates.— 
Cannot the legislature clothe the town or county, and endow it 
with the power to act as seems proper, and in accordance with 
sound policy as determined by sovereign will? l 


Whether the legislature ought to vest any such power in an in- 
dividual—in a number of individuals—in towns, villages, cities or 
counties is a question of policy, not now under consideration,— 
Whether the legislature can do so is a question of power. When 
officers of a company, town, village, city or county perform acts 
for the body they represent, and act in accordance with law, it is 
considered the act of al} and not the att of a mere majority. 


The members of the company or communtty—body, in legal con- 
templation, act as one individual—as an unit or entirety. If the 
act creates a debt obligatory upon one of the members of the par- 
ticular body, it instantly becomes the debt of all—of the entire 
company, or body corporate, and as such is’of course binding upon. 
every member thereof—whether in favor of or opposed to the act 
done. When a body corporate owes a debt, it may (when author- 
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ized by its charter—or when authorized by law if created by gen- 
eral law, and by such law controlled) impose assessments or levy- 
taxes, and collect the same from the individual members thereof 
for the purposes of paying such debt. 


If a town or county should become indebted by engaging, or 
aiding in the construction of a railroad, such debt could be dis- 
charged, if necessary, by the levy and collection of taxes upon the 
taxable property therein. The payment of such tax could no more 
be resisted by a person who was opposed to the creation of the — 
debt than he cculd were it a debt incurred for the support of pau- 
pers. 


What answer would be given to a person who should ask whe- 
ther he was bound to pay a tax levied upon his property for the 
purpose of discharging a debt incurred for the last named purpose, 
and to the creation of which he was opposed? The reply evident- 
ly would be: Sir, you must pay the tax. If an individual could 
relieve himself from taxation by being opposed to the creation of 
the debt, for payment of which the tax was levied, all might do 
the same, and thereby entirely do away with all taxation. When 
by a Constitution the legislature are prohibited doing certain 
things enumerated, it follows that it may do all legislative acts 
not thus inhibited. This rule of interpretation is deeply rooted in 
reason, and will be denied, ifatall, by but few. Itis a legislative 
act to create a body corporate and endow it with power do acé. 
This power certainly exists in this State by express provision con- 
tained in the Constitution. If that instrument contained no such 
provision, the power would have existed as one of the inherent at- 
tributes of sovereignty, unless taken away by the express prohibi- 
tory language used in the Constitution. The legislature may then, 
if it chooses, constitute three, five or ten individuals, citizens of this 
State, a body corporate, and as such, vest them with power to lo- 
cate, construct and operate a railroad within the limits of the State, 
and such body corporate may also in like manner be authorized 
and empowered to make contracts, to borrow money, loan its credit, 
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and do other things as prescribed by legislative will. If such 
number of the citizens of this State may be thus empowered, what 
number of-individuals will be required to divest this legislative 
power. Isitone hundred, ten thousand, or five hundred thousand? 
No one would be willing it is presumed to give to this query an 
affirmative answer. Why then may not the inhabitants of a par- 
ticular town or county be constituted a body corporate, vested with 
all the powers that tree men may have and exercise ? 


We will now take another view of this question of power. In 
section one of article eleven, of the Constitution, it is declared, 
that ‘ Corporations without banking powers or privileges may be 
formed under general laws, (such perhaps are towns and counties,) 
but shall not be created by special act, except for municipal pur- 
poses, and in cases where, in the judgment of the legislature, the 
objects of the corporation cannot be attained under general laws.” 


Again, in section three of the same article, is the following lan- 
guage: “It shall be the duty of the legislature, and they arè 
hereby authorized and empowered to provide for the organization 
of cities and incorporated villages, and to restrict their power of 
taxation, assessment, borrowing money, contracting debts, and loan- 
ing their credit, so as as to prevent abuses in assessments and tax- 
ation and in contracting debts by such municipal corporations.” 
Now, as to cities and corporated villages, the legislature is by the 
Constitution required to impose restrictions upon their power to 
make assessments, to levy taxes, to borrow money, to contract 
debts and loan their credit.—Not, however, as to specified objects, 
things, or enterprises, hut generally as to every object. 


This (it is proper to remark) is a power that the legislature would 
have possessed without this provision. Suppose, however, that 
this is not so;—-what would then follow? Why, simply, that the 
legislature should, by virtue of the Constitution, have power to de- 
clare to what extent, and for what objects, debts might be contract- 
ed, and to what eatent and for what purposes credit might be 
loaned by such corporate bodies. The legislature, in the exercise 

2 


10 


of this power, would have the whole range of numbers and objects 
or purposes, within, and concerning which, to act. - They could 
fix the maximum for which debts might, by these bodies, be con- 
tracted, or for which money might be borrowed, or their credit 
loaned. Suppose that the legislature should enact a law, declaring 
that no city should borrow money, or loan its credit, for the pur- 
pose of building railroads, to an amount exceeding twenty million 
dollars; or that any city might borrow money, or loan its credit 
for such purpose to the amount just named; could any court with 
any degree of propriety declare such law unconstitutional and void? 
Certainly not. The reason is, because the legislature would not 
have gone beyond the range of the power conferred, either as to 
the amount of money, or purposes prescribed ; or, (to speak more 
correctly,) because the legislature would be bound to fix a limit by 
its own act—none being contained in the Constitution. It appears 
evident that the framers of the Constitution did not intend to pro- 
hibit individuals, community, body corporate, or politic, from enga- 
ging in, or aiding works of internal improvements, either by fur- 
nishing money, or loaning credit therefor. The State in its sover- 
eign capacity alone is thus prohibited, and that only in a partial 
manner. The intention, therefore, must have been to confer the 
power to loan credit and borrow money for the purpose of construct- 
ing railroads, as also for any other purpose deemed feasible or ad- 
visable. How can the legislature restrict incorporated villages 
and cities in their power to borrow money or loan their credit, 
without giving such power to the maximum of the restriction? It 
is clear that this could not be done. The power to restrict another 
in the exercise of power as to particular things, is æ power to au- 
thorize that other to do the things mentioned. The reason is, that 
without conferring power to do the things specified, no restriction 
would be imposed. A power to restrict is not a power to impose 
absolute inhibition. 


If the intention had been to absolutely prohibit villages and 
cities from loaning their credit or borrowing money, the framers 
of the Constitution would have said, “no incorporated village or 
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city shall ever have power to loan its credit or borrow money ;” 


er they would have used language tantamount to this, either as to 
all objects or purposes, or as to certain objects. 


Nor is a power to restrict cities and incorporated villages in their 
power of borrowing money, &c., a power ta restrict a town or coun- 
ty in the exercise of the same, or any other power. This is so, for 
the reason that they are different things or bodies. The mention, 
therefore, of a city will not include a county any more than a pow- 
er to imprison. <A. will confer a power to imprison B. Yet the 
legislature has this power, as an inherent atribute of sovereignty, 
as it would have had, and in fact now has, as to cities and incor- 
porated villages, independently of the provision of the Constitution 
before noticed. ` 


The legislature having the «herent power of sovereignty to re- 
strict villages, towns, cities and counties as to the extent they may 
respectively exercise the power of borrowing money and of loan- 
ing their credit, may authorize them to do either act for any pur- 
pose deemed proper. Upon this subject the Constitution contains 
no provision prohibiting the exercise of this power as to any ob- 
ject or purpose. The legislature must, therefore, determine the ob- 
jects or purposes for which either of these corporate bodies may 
borrow money or “loan their credit,’ and must moreover declare 
how much money may be borrowed, and to what extent credit may 
be loaned by them, to aid in the construction of plank or railroads, 
or engage in any other enterprise. There does not appear to be 
any mode by which we are authorized to say that the power does 
not exist in the legislature to authorize towns, counties, cities and 
incorporated villages to borrow money, and to loan their credit to 
aid in the construction of works of internal improvement, and 
thereby create a debt of such body corporate, for the payment or 
discharge of which a tax may be imposed and its payment enfor- 
ced, as well against those who are opposed to the creation of the 
debt, as those who were in favor of so doing. 


The debt is an entire thing—a debt of the body corporate and as 
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such each member thereof will be as much bound in law to con- 
tribute money towards its discharge as for any other debt by the 
same body incurred. 


We have already quoted that portion of the Constitution which 
partially prohibits the State as sovereignty to contract debts for 
works of internal improvement or in becoming a party in carrying. 
on such works. We will now give the section which prohibits the 
State from loaning credit for such purposes. 


It is as follows: “The credit of the State shall never be given or 
loaned in aid of any individual, association or corporation,” so that 
we can readily perceive that the whole ground is covered as to the 
State. Yet this is no inhibition upon the power of the legislature 
to authorize individuals, or bodies corporate, of whatever charac- 
ter, to do either of these things, from doing which the State is pro- 
hibited. The reason why has been already given. It is because 
the debt or credit of an individual or body corporate is-not the debt 
or credit of the State. In this as in all cases where we are con- 
sidering the naked question of the power of the legislature of the 
State to do an act or acts, we should keep in mind the great max- 
im or legal truth, that the legislature may pass any law or author- 
ize any act to be done except in so far as there may be a prohibi- 
tion in the Constitution of this State or of tne United States. 


This prohibition must be clear and palpable—must not rest in 
mere presumption. ‘The power of this State (throngh its legisla- 
ture) is entirely different in this respect from that of the United 
States. This State has ald power not taken away by either of the 
Constitutions named. The United States have such power only as 
is delegated in express terms by the Constitutién, and such as fol- 
low the power as an inseparable incident, all other power is ex- 
pressly reserved to the people and to the States respectively. 


All of which is respectfully submitted. 
JAMES H. KNOWLTON, Chairman. 


